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1 Docket No. 95288 

Al H. Lent, petitioner 
vs. 

Commissioner of Internal Revenue, respondent 

Appearances: For Petitioner: Wm. P. Barlow, C. P. A. For 

Respondent: Harry R. Horrow, Esq. 

Docket entries 

1938 

Aug. 31—Petition received and filed. Taxpayer notified. (Fee 
paid.) 

Aug. 31—Copy of petition served on General Counsel. 

Aug. 31—Request for Circuit hearing in San Francisco filed by 
taxpayer. 8/31/38 copy served. 

Oct. 14—Answer filed by General Counsel. 

Oct. 25—Copy of answer served on taxpayer—Can Francisco 
Calendar. 

1939 

July 31—Hearing set Oct. 2, 1939, San Francisco, California. 

Oct. 2—Hearing had before Mr. Van Fossan on merits. Sub¬ 
mitted. Stipulation of facts filed. No briefs. 

Oct. 20—Transcript of hearing 10/2/39 filed. 

Oct. 27—Memorandum opinion rendered—Ernest H. Van Fos¬ 
san, Division 9. Decision will be entered for the 
petitioner. 

Oct. 27—Decision entered—Ernest H. Van Fossan, Division 9. 

1940 

Jan. 19—Petition for review’ by U. S. Court of Appeals for the 
District of Columbia, with assignments of error 
filed by General Counsel. 

Jan. 30—Proof of service filed by General Counsel. 

Feb. 26—Praecipe with proof of service filed by General 
Counsel (2). 

Feb. 27—Order enlarging time to March 9, 1940, for transmis¬ 
sion and delivery of record, entered. 
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2 United States Board of Tax Appeals 

Docket No. 952S8 

Al H. Lent, petitioner 

v. 

Commissioner of Internal Revenue, respondent 

Petition 

The above-named petitioner hereby petitions for a redeter¬ 
mination of the deficiency set forth by the Commissioner of 
Internal Revenue in his notice of deficiency (Bureau Symbols 
IT:Aj-JHB-30121-90D) dated June 9. 1938, and as a basis of 
his proceeding alleges as follows: 

1. The petitioner is an individual with residence at Capitola. 
California. 

2. The notice of deficiency (a copy of which is attached and 
marked Exhibit A), was mailed to the petitioner on June 9, 
1938. 

3. The taxes in controversy are income taxes for the calendar 
year 1934. The deficiency asserted is 8957.08 with a penalty 
of 8239.27. making a total of 81,196.35, which total amount 
of 81.196.35 is in controversy. 

4. The determination of tax set forth in the said notice of 
deficiency is based upon the following errors: 

(a) In determining the taxable net income of the petitioner 
for the year 1934 the Commissioner erroneously included as in¬ 
come an alleged profit on the repossession of property lo- 

3 cated at 16th Street and Broadway. Oakland. California, 
in the sum of Seventeen Thousand Five Hundred Dollars 

(SI 7.500.00). 

(b) The Commissioner has erroneously added a penalty 
to the deficiency in the amount of Two Hundred Thirty Nine 
Dollars and Twenty Seven Cents (8239.27). No grounds or 
reasons are stated by the Commissioner for the assertion of 
this penalty. Petitioner contends that there was no intent to 
evade payment of income taxes for the year 1934. 

5. The facts upon which the petitioner relies as the basis of 
this proceeding are as follows: 

(a) In 1911, the petitioner with H. C. Morris Co. leased 
to the Federal Realty Co., a corporation, a lot located at 16th 
and Broadway, Oakland, California. The lease was for a period 
of 1,187 months from and after Nov. 1, 1911. The Federal 
Realty Co. erected on the property a fourteen story office build- 
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ing. In 1934 by decree of the Superior Court of Alameda 
County, California, the petitioner and H. C. Morris Co. repos¬ 
sessed their property and the building. 

Petitioner received nothing upon the repossession of the 
property in 1934 save the possession of that which for many 
years had been his own. Furthermore, since the lease was 
entered into and recorded prior to March 1, 1913, any profit 
on the erection of the building provided for in the lease had 
accrued to the taxpayer prior to March 1, 1913. 

4 The Commissioner has erroneously held that the 

profit on the repossession is taxable in 1934. 

6. Wherefore, the petitioner prays that this Board may hear 
the proceeding and determine that the Board disallow the de¬ 
ficiency as asserted by the Commissioner. 

Wm, P. Barlow, 

Council for Petitioner, 

Wm. P. Barlow, 

#1 Montgomery Street, 

San Francisco, California. 

State of California, 

County of San Francisco, ss: 

A1 H. Lent, being duly sworn, says that he is the petitioner 
above named, that he has read the foregoing petition and is 
familiar wdth the statements contained therein, and that the 
facts stated are true. 


Al H. Lent. 

Subscribed and sworn to before me this 27th day of August 
1938. 


Miriam M. Ohea, 

Notary Public. 
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EXHIBIT a 


Treasury Department, 
Washington, June 9, 1938. 

IT: Aj. 

JHB-30121-90B. 

Mr. Al H. Lent, 

% Wm. P. Barlow, 1 Montgomery Street, San Francisco, 
California. 

Sir: You are advised that the determination of your income 
tax liability for the taxable year(s) ended December 31, 1932, 
1933, and 1934. discloses a deficiency of SI,196.35, tax and 
penalty, as shown in the statement attached. 

In accordance with section 272 (a) of the Revenue Act of 
1932. as amended by section 501 of the Revenue Act of 1934, 
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and section 272 (a) of the Revenue Act of 1934, notice is 
hereby given of the deficiency mentioned. Within ninety days 
(not counting Sunday or a legal holiday of the District of 
Columbia as the ninetieth day) from the date of the mailing of 
this letter, you may file a petition with the United States 
Board of Tax Appeals for a redetermination of the deficiency. 

Should you not desire to file a petition, you are requested 
to execute the enclosed form and forward it to the Commis¬ 
sioner of Internal Revenue, Washington, D. C., for the atten¬ 
tion of IT:C:P-7. The signing and filing of this form will 
expedite the closing of your return (s) by permitting an early 
assessment of the deficiency and will prevent the accumulation 
of interest, since the interest period terminates thirty days 
after filing the form, or on the date assessment is made, which¬ 
ever is earlier. 

Respectfully, 

Guy T. Helvering, 

Commissioner. 

By (Signed) John R. Kirk, 

Deputy Commissioner. 

Enclosures: 

Statement. 

Form 870. 

JHB/GTS-2. 

6 STATEMENT 

IT:Aj. 

JHB—30121—90D. 

Mr. Al H. Lent, 

% Wm. P. Barlow, 1 Montgomery Street, 

San Francisco, California. 

Tax Liability for Taxable Years Ended December 31, 1932, 

1933, and 1934 

Income Tax 


Taxable year ended 


December 31,1032. 
December 31,1933. 


Total Deficiency in tax and penalty. 


Tax 

Tax 

liability 

assessed 

None 

None 

None 

None 

$957.08 

None 

$957.08 

None 



None 

None 

5957.08 


None 

None 

$239.27 


$239.27 

$1,196.35 
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Taxable Year Ended December 31, 1932—No tax due. 
Taxable Year Ended December 31, 1933—No tax due. 


Taxable Year Ended December 31, 1934 


Net income reported on return_None filed. 

Unallowable deductions and additional income: 

(a) Rental income- $1,345.96 

(b) Building profit___ 17,500.00 


i 


Total_ 

Nontaxable income and additional deductions: 


(c) Interest Paid-$2, 617. S6 

(d) Taxes paid_ 3.10 

(e) Insurance paid_ 239.19 

(f) Depreciation_ 676.87 


$18, 845. 96 


3,537.02 


Corrected net income-$15.308.94 

Less: 

Personal exemption_ 2,500.00 

Credit for dependent___ 400.00 

- 2,900.00 


Balance subject to surtax_$12,40S. 94 

Less: Earned income credit_ 300.00 


Balance subject to normal tax_$12,108. 94 

Normal tax at 4% on $12,108.94_ 4S4. 36 

Surtax on $12,408.94_ 472.72 


Tax liability- 957. 08 

Tax assessed- None 


Deficiency___ $957. OS 

25% penalty provided for by section 291, Revenue Act of 1934- $239. 27 


Explanation of Adjustments 

(a) Rental income of $1,345.96 was received from the Rex 
Hotel. 

(b) Profit on the repossession of property located at 16th 
Street and Broadway, Oakland, California, has been deter¬ 
mined to be $35,000.00, based on the fair market value of the 
building when it came into your possession. One half of the 
profit, or $17,500.00, is taxable to you. 

(c) Interest paid amounting to $2,617.86 has been allowed 
as a deduction. 

8 (d) Taxes paid amounting to $3.10 have been allowed 

as a deduction. 

(e) Insurance of $239.19 has been allowed as a deduction. 

(f) Depreciation of $480.00 has been allowed on hotel prop¬ 
erty and depreciation of $196.87 has been allowed on the 
Oakland property. 
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Payment should not be made until a bill is received from 
the collector of internal revenue for your district and remit¬ 
tance should then be made to him. 

JHB/GTS-2. 

9 United States Board of Tax Appeals 

Docket No. 952SS 

Al H. Lent, petitioner 

v. 

Commissioner of Internal Revenue, respondent 

Answer 

Now comes the Commissioner of Internal Revenue, by his 
attorney, J. P. Wenchel, Chief Counsel, Bureau of Internal 
Revenue, and for answer to the petition filed herein, admits, 
denies, and alleges as follows: 

1J Admits the allegations contained in paragraph 1 of the 
petition. 

2. Admits the allegations contained in paragraph 2 of the 
petition. 

3. Admits the allegations contained in paragraph 3 of the 
petition. 

4. (a) and (b). Denies the allegations contained in sub- 
paragraphs (a) and (b) of paragraph 4 of the petition. 

5: (a) Respondent admits that in 1911 the petitioner, with 
H. C. Morris Co., leased to the Federal Realty Co., a 

10 1 corporation, a lot located at 16th and Broadway. Oak¬ 

land, California, and that the period of the lease was 
1,187 months from and after November 1, 1911; that the Fed¬ 
eral Realty Company erected thereon after March 1, 1913, a 
fourteen story office building. Respondent admits also that 
the petitioner and H. C. Morris Co. repossessed the lot and 
building in 1934 as the result of a forfeiture of the lease by 
the tenants due to a material breach of the covenants thereof. 
Respondent denies that the petitioner received no taxable gain 
by reason of the said repossession. 

6. Respondent denies that the petitioner is entitled to the 
relief prayed for. 
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Wherefore, the respondent prays that the contentions of 
the taxpayer be denied and that the deficiency in tax as set 
forth in the deficiency letter be sustained. 

Signed J. P. Wenchel, 

T. M. M. 

J. P. Wenchel, 

Chief Counsel, 

Bureau of Internal Revenue. 

Of Counsel: 

Alva C. Baird, 

B. M. Coon. 

Special Attorneys, 

Bureau of Internal Revenue. 

BMC/vg 10/7/3S. 

11 United States Board of Tax Appeals 

Docket No. 952S8 

Al H. Lent, petitioner 
v. 

Commissioner of Internal Revenue, respondent 

Stipulation 

It is hereby stipulated by and between the parties hereto, 
through their respective attorneys, that, the following facts 
shall be taken to be true and received as evidence in the 
above entitled proceeding. 

1. During the year 1909 petitioner acquired a one-half 
interest in certain real estate located at-Sixteenth Street and 
Broadway Street, in Oakland, California, improved by a three- 
story building containing offices and a store. On October IS. 
1911, petitioner and H. C. Morris Co. as equal co-owners leased 
said property to M. T. Minney upon the terms and conditions 
set forth in that certain indenture dated October IS. 1911, 
entered into between H. C. Morris Co., a California Corpora¬ 
tion, and petitioner, lessors, and M. T. Minney, lessee. A true 
and correct copy of which said indenture may be introduced in 
evidence in this proceeding as petitioners exhibit “1.” M. T. 
Minney immediately thereafter assigned said lease to the 
Federal Realty Co., a corporation. 

2. The building then located on the premises was torn down 

by the Federal Realty Co., and said corporation erected 

12 on said premises a fourteen-story building, the con- 

-4CS91—40-2 
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struction of which was completed in 1914. Said build¬ 
ing had an estimated life of 6673 years from the date of its 
completion. 

3. Said lease remained in full force and effect until April 
17, 1934. when by decree of Superior Court of the State of 
California in and for the County of Alameda upon default 
in the performing of the terms and conditions of said lease, 
petitioner and H. C. Morris Co. canceled the lease and repos¬ 
sessed the real property and the improvements located there¬ 
on. Thereafter neither lessee nor his assignee had any further 
right, title, or interest therein. 

4. Petitioner did not sell, transfer, or assign his interest in 
the fee simple ownership of said real estate during the calen¬ 
dar year 1934. 

5. Petitioner did not file a Federal Income Tax Return for 
the year 1934 as his gross income, exclusive of any alleged 
gain on the repossession of the building, was only SI.345.96. 

Wm. P. Barlow, 

Counsel for the Petitioner. 

J. P. Wenchel. 

1 J. B. Wenchel. 

Chief Counsel, Bureau of Internal Revenue, 

Counsel for Respondent. 

13 Exhibit No. 1 

H. C. Morris Co. Et Al. to M. T. Minney 

This indenture, made and entered into this 18th day of Octo¬ 
ber A. D. 1911. between H. C. Morris Co., a California Corpora¬ 
tion. and Al H. Lent of the City of Oakland, County of Alameda, 
State of California, herein designated as lessors, and M. T. 
Minney. of the same place, herein designated as Lessee: 

Witnesseth: First: the Lessors, in consideration of the rents 
hereinafter reserved and of the covenants and agreements 
herein expressed on the part of the lessee to be kept, performed, 
and fulfilled, have demised and leased, and by these presents 
do demise and lease unto the said Lessee, all that certain real 
property situated in the City of Oakland, County of Alameda. 
State of California and bounded and described as follows, 
to wit: 

1 st: Commencing at point on the Western line of Broadway 
Street, distant thereon One Hundred and Eighty-eight (188) 
feet Southerly from the point of intersection thereof with the 
Northern line of Birnie Street in the center of a brick party wall, 
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and running thence at right angles Westerly along and through 
the center of said wall, Thirty-Six (36) feet and nine (9) inches 
and one-fourth (*4) of an inch to a point distant Forty (40) 
feet Easterly from the center of Telegraph Avenue; thence 
Southerly parallel with and distant forty (40) feet. Easterly 
from the center of Telegraph Avenue, One Hundred and Eight 
(108) feet and Ten (10) inches; thence at right angles Easterly 
Eight (8) feet and five (5) inches and three-fourths (%) of an 
inch to the Westerly line of Broadway Street; and thence North¬ 
erly along the said line of Broadway Street One hundred and 
four (104) feet to the place of beginning. 

2 nd: The triangular piece of land adjoining the parcel of 
land firstly hereinbefore described on the South being bounded 
on the North by the Southern line thereof and on the East and 
West by the extension Southerly until they meet of the Eastern 
and Western lines thereof, together with the appurtenances, 
the said real property being now covered by a three (3) story 
frame building. 

To have and to hold, the above described real property with 
the appurtenances thereunto belonging, unto the said Lessee 
for and during the term of One Thousand One Hundred and 
Eighty Seven (1,187) months, from and after the first day of 
November A. D. One Thousand, Nine Hundred and Eleven 
(1911) that is to say from the first day of November A. D. One 
Thousand Nine Hundred and Eleven (1911) for and 
14 during and until the first day of October A. D. Two 
Thousand and Ten (A. D. 2010) paying rent therefor 
and yielding possession thereof as hereinafter provided. 

Second: The said Lessee, in consideration of the leasing 
of the real property aforesaid of the said Lessors to him, 
the Lessee does hereby covenant and agree to and with the said 
Lessors to pay rent for said real property as follows: The said 
Lessee covenants and agrees to pay to the said Lessors as rent 
for said demised real property, during the said demised term 
One Thousand One Hundred and Eighty-Seven (1,187) 
months, the total aggregate sum of Seven Hundred and 
Seventy One Thousand Five Hundred and Fifty ($771,550.00) 
Dollars in Gold Coin of the United States, to be paid as fol¬ 
lows: the sum of Six Hundred and Fifty ($650.00) Dollars per 
month, payable monthly in advance on the 1st day of each and 
every month during the entire One Thousand One Hundred 
and Eighty-Seven (1.187) months of said term, without any 
deduction or abatement whatever; and all of said payments 
during said demised term shall unless otherwise directed by 
said Lessors as herein provided be paid at the First National 
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Bank of Oakland, or at such other place in the said City of 
Oakland, as said Lessors may designate in writing. 

It is further convenanted and agreed between the parties 
hereto, that all rent reserved and agreed to be paid under this 
lease, and all sums of money to become due and payable to said 
Lessors under this lease, shall be paid in Gold Coin of the 
United States of America of the standard weight and fineness 
observed at the Mints of the United States and fixed by law 
at the time of the payment of said rent: 

And it is further expressly understood and agreed between 
the parties hereto, that no acceptance by the Lessors of any 
currency, legal tender, checks, coin, money, or value whatever 
in lieu of standard Gold Coin of the United States of America, 
as hereinbefore specified, in the payment of any installments 
of rent or of any other sum of money which may become due 
under the terms of this lease, shall be construed to be a waiver 
on the part of the Lessors of the right to demand the pay¬ 
ment of any other unpaid installment or installments of rent, 
or of any other sum of money to become due and payable under 
the terms of this lease, in Standard Gold Coin of the United 
States of America, as hereinbefore specified. 

Third: As a further consideration for the leasing and demis¬ 
ing aforesaid of the real property hereinbefore designated, the 
said Lessee further covenants, promises and agrees to and 
with said Lessors to bear, pay and discharge in addition to the 
said rent reserved, all rates, taxes, charges, expense of repairs 
to any and all buildings or improvements on said land herein 
described, revenue or otherwise, assessments and levies, 
lo generally and special, ordinary and extraordinary, of 
every kind, name, and nature whatsoever, including 
water rates, charges for gas or electricity or other means of 
lighting or heating, or producing power, which may be taxed, 
charges, assessed, levied, or imposed upon said real property, or 
the improvements thereon during the term of this lease and 
all such rates, taxes, charges, or assessments which may be 
assessed, levied, or imposed upon the leasehold estate hereby 
created, or upon the reversionary estate in said real property or 
the improvements thereon, during the term of this lease, and 
so long thereafter as said Lessee, his heirs or assigns shall 
occupy said demised real property; and it is further under¬ 
stood. convenanted and agreed between the parties hereto that 
all taxes for the fiscal year 1911-1912 shall be prorated between 
the parties hereto, the Lessors paying four-twelfths (4/12) 
thereof, and said Lessee paying eight-twelfths (8/12) thereof; 
thence the first annual tax to be paid by the said Lessee shall 
be for the year A. D. 1912, which shall be assessed on the first 
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Monday in March A. D. 1912 and the last annual tax to be 
paid by said Lessee shall be that for the year A. D. 2010-2011; 
and said Lessee further convenants and agrees to obtain and 
deliver to the said Lessor duplicate tax receipts for all taxes 
and assessments paid on said real property and upon any and 
all buildings and improvements thereon, of every kind and 
nature whatsoever; and all such taxes and assessments shall 
be paid in the name of the Lessors, their heirs, executors, ad¬ 
ministrators. or assigns, and that duplicate receipts therefor 
shall be delivered to said Lessors at the place where the rent 
is then payable on or before the 1st day of the date of delin¬ 
quency of the semiannual installment of the taxes for the year 
in which such taxes are payable, and of each and every year 
during said demised term, if said Lessors be alive, if not, then 
said duplicate receipts are to be delivered to the heirs, execu¬ 
tors. administrators, or assigns of said Lessors at said place. 
All said taxes, assessments, and levies shall be paid by the 
Lessee, at least five days prior to the day upon which the same 
shall become delinquent and all other of said rates, charges, 
and expenses shall be paid within three months after the same 
become due and payable. 

Fourth: The said Lessee further covenants and agrees to and 
wfith said Lessors to erect, finish, and complete at his own cost 
and expense and without cost or expense to said Lessors, and 
with all reasonable dispatch, after the expiration of present 
leases and possession, secured by lessee and wfith no further, 
delay than may be necessary and unavoidable but not to ex¬ 
ceed five (5) years from and after November 1st, 1911, upon 
the demised real property firstly above described, a business 
block in good and suitable manner and have the same 
16 in any event completed and ready for occupancy and 
fully paid for and free and clear from all mechanics liens 
and free and clear from all claims liable to ripen into mechanics 
liens, -which building shall occupy and cover the whole areas of 
said demised real property first above described, except as in 
paragraph twenty twenty-fifth (25) hereinafter provided, and 
shall be not less than four (4) nor more than twelve (12) 
stories in height; and shall cost not less than Fifty Thousand 
(S50.000.00) Dollars, and not more than Four Hundred Thou¬ 
sand (S400.000.00) Dollars in United States Gold Coin exclu¬ 
sive of the cost of interior bank and office furnishings and fix¬ 
tures and all bank and office vaults, safe and safe deposit 
vaults; shall be constructed and completed in accordance wuth 
the building ordinances of the City of Oakland, all elevators 
and light shafts of which shall be protected against fire in a 
good and substantial manner; Said Lessee further covenants 
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and agrees that at the time of the construction of the building 
herein provided for, he will excavate to a uniform depth with 
the basement of said building, all of the sidewalk space sur¬ 
rounding said real property hereby demised, to the line of 
the outer curb of the sidewalk surrounding said demised prem¬ 
ises to the limits allowed by law, and will protect and cover 
said excavated sidewalk space by a substantial sidewalk, sup¬ 
ported by firmly and safely placed iron or steel girders all in 
compliance with the statutes of the State of California, and 
the ordinances of the City of Oakland. 

Fifth: It is hereby covenanted and agreed by and between 
the parties hereto that in case of any such mechanics’ liens, 
the said Lessee will pay off the same: and that, if default in 
payment thereof shall continue for ninety days after written 
notice, said Lessors shall have the right and privilege, at their 
option, to pay off the same, or any portion of the same, and 
the amount so paid, including expenses, shall at the option of 
said Lessors, be so much additional rent due from said Lessee 
on the next rent day after each payment, which additional sum 
said Lessee agrees to pay. 

It is further agreed and notice is hereby given, that no 
mechanics’ liens or other liens shall in any way. manner, or 
degree affect the claims of the Lessors on such building, or 
attach to or affect their title to or rights in said premises. 

Sixth: And the said Lessee does covenant and agree to and 
with the said Lessors that he the said Lessee with at his own 
cost and expense without cost or expense to said Lessors, keep 
insured against fire, during the whole of the said demised term, 
any and all buildings or improvements that may now be standing 
on said real property, or that may hereafter be built or 
17 placed upon said real property in good and responsible 
insurance companies, satisfactory to and to be approved 
by said Lessors, in an amount of not less than sixty percent 
(60%) of the cost of said buildings and improvements, and 
all such policies of insurance issued, and renewals thereof of 
all such insurance, upon the said buildings or improvements, 
are to be made payable to the said Lessor, and money paid 
under such policies shall be deposited in some bank of deposit 
in Oakland, named by the Lessors, to the account of the parties 
hereto and shall be used as herein provided for the recon¬ 
struction of the building burned. In case of the partial or total 
destruction by fire of any building or improvements situated 
on said real property during the term of this lease the said 
Lessee covenants and agrees with the said Lessors that he will 
forthwith proceed to reconstruct said buildings and improve¬ 
ment, and complete said construction with reasonable diligence 
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until said building or improvement is fully reconstructed and 
completed as good as they were before said damage or destruc¬ 
tion, and the money collected from said insurance policies on 
account of said damage or destruction of said building or im¬ 
provement. shall apply to the cost of such reconstruction. 

All insurance policies herein provided for shall be immedi¬ 
ately upon the issuance of the same delivered to and kept in 
the possession of said Lessors. In case the said Lessee shall 
neglect or refuse to insure and keep insured the buildings and 
improvements on said real property, as herein provided, the 
said Lessors may at their election procure and renew such 
insurance, and add the amount paid therefor to the installment 
of rent next thereafter falling due under this lease, and the 
said lessee agrees to pay the same. 

And the said Lessee further covenants and agrees to and 
with said Lessors that if said buildings or improvements, or 
any part thereof, shall at any time or times during the con¬ 
tinuance of the term of this lease be destroyed or damaged by 
fire, or damaged by earthquake or other casualty, said Lessee 
shall rebuild and repair the same upon the same general plan 
and dimentions as before said fire, earthquake, or casualty, the 
construction so rebuild or repaired to be of the value of not 
less than Fifty Thousand ($50,000.00) Dollars in United States 
gold coin and of not more than Four Hundred Thousand 
($400,000.00) Dollars in like gold coin, exclusive of the cost 
of all interior bank and office furnishings and fixtures, and of 
all bank and office vaults, safe and safe deposit vaults, and 
have the same rebuilt and ready for occupation within thirty 
(30) months from the time of such damage or destruction by 
fire, casualty, or other cause, at his own expense and without 
cost and expense to said Lessors, provided that any time 
unavoidably lost through strike or labor, wars, or other 
IS unavoidable delay troubles shall not be counted in said 
period cf time. 

It is further hereby covenanted and agreed between the 
parties hereto, that in case of the total or partial destruction 
of any building or improvement situated on the real property 
herein leased by fire, earthquake, or other casualty, during the 
term of this lease, there shall be no rebate or reduction in the 
monthly rental herein agreed to be paid under the terms of 
this lease on account of said partial or total destruction of any 
of said buildings or improvements, but that the said rental 
shall continue at all times to become due and shall at all times 
be paid the same as if said building or improvements were 
whole and in good condition. 
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Eighth: Said Lessee hereby covenants and agrees that the 
said real property herein leased and the building or buildings 
which at any time may be erected thereon, shall during the 
said demised term, not be used for any purpose or use in vio¬ 
lation of the laws of the United States or of the State of Cali¬ 
fornia. or of the ordinances of the said City of Oakland. 

Ninth: It is further covenanted and agreed, between the 
parties hereto, that said Lessee will during the whole of the 
term of this lease, at his own cost and charges and without 
cost or expense to said Lessors keep the building which may 
now or hereafter be situated on said real property and every 
part thereof and all the appurtenances thereunto belonging, 
and the sidewalk surrounding and adjacent to said building, 
the steps and excavations under the sidewalk, in good repair 
and in safe and secure condition, and will conform to all mu¬ 
nicipal ordinances and all laws and ordinances affecting said 
real property and premises and the sidewalks and street in 
front of and around said real property and premises, and that he 
will keep and save said Lessors forever harmless from any pen¬ 
alty or damage or charge imposed for any violation of any of 
said laws or ordinances whether occasioned by the act or neg¬ 
lect of said Lessee or by the act or neglect of any tenant of 
said Lessee, holding or occupying any portion of said premises 
under him. and that said Lessee will indemnify and save harm¬ 
less the said Lessors from any claims for damages arising out 
of or from any loss. cost, or expense arising out of any failure 
of the said Lessee in respect to compliance upon his part with 
the terms, requirements, and provisions of this lease binding 
upon said Lessee. 

Tenth: The said Lessors hereby covenant and agree that in 
the event they should determine to sell said leased property 
at any time during the term of this lease, at a price to be de¬ 
termined and fixed by said Lessors, they, said Lessors, will 
give to said Lessee the preference of purchase of said real prop¬ 
erty and premises at the price and terms fixed by said 
Lessors. 

19 Eleventh: It is further covenanted and agreed between 
the parties hereto, that no building to be hereafter 
erected, under the provisions of this lease upon said real prop¬ 
erty herein and hereby leased shall be removed or torn down or 
destroyed in whole or in part without the consent in writing of 
said Lessors, except upon all the terms and conditions herein 
stated applicable to the removal and construction of buildings, 
including giving of bond. 

Twelfth: It is further agreed between the parties hereto that 
any installment of rent under the provisions of this lease and 
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all sums of money which may become due under any of the 
provisions of this lease, which shall not be paid when the same 
becomes due. shall bear interest at the rate of six percent (ti c /c ) 
per annum, from the date when the same become due and pay¬ 
able under the terms of this lease until the same shall have been 
paid by the said lessee. 

Thirteenth: It is hereby further covenanted and agreed by 
and between the parties hereto that in the event the Lessee shall 
not pay the taxes, assessments, levies, charges, and expenses 
referred to in paragraph Third hereinabove in the manner and 
at the times therein provided, then said Lessors shall at their 
option have the right at all times during said demised term, to 
pay any rates, taxes, assessments, water rates or other charges 
upon said real property or upon the buildings and improvements 
situated thereon, and upon the reversionary interest therein 
remaining unpaid in accordance with the provisions of said 
paragraph Third above, and to pay. cancel, and clear off the same 
and each and all of them, and to redeem said premises from the 
same or any of them from time to time, and the amount so 
paid shall be so much additional rent due from said Lessee to 
the said Lessors at the next rent day after the time of making 
any such payment, with interest thereon at the rate of six per¬ 
cent ( 6 r /c ) per annum from the date of payment thereof by said 
Lessors until the time of repayment thereof to the said Lessors 
by the said Lessee, and said Lessee expressly agrees to pay the 
same; and it is further provided and agreed that if the said 
Lessors, at their option, shall as above provided advance or pay 
any such rates, taxes, or assessments, water rates, or other 
charges, or shall pay. cancel, or clear off any tax sale, liens, 
charges, or claims arising out of any charges upon or against 
said demised real property or the buildings or improvements 
thereon, or the reversionary interest therein, it shall not be 
obligatory upon the part of the said Lessors to inquire into, or 
to have determined the validity of such rate. tax. assessment, or 
other charge, or of any such tax sale. 

Fourteenth: It is further understood, covenanted, and agreed 
by and between the parties hereto, that in case default shall at 
any time be made by the said Lessee in the payment of 
20 any of the rent herein provided for. upon the day the 
payment becomes due and payable, and such default 
shall continue for thirty (30) days, after notice thereof in writing 
given to the said Lessee by the said Lessors, their agents, or 
attorney, or in case any default in relation to any lien or charge 
as hereinbefore provided, shall continue for ninety (90) days 
after written notice thereof to said Lessee or if the said Lessee 
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shall neglect, fail, or refuse to pay any of the rates, taxes, assess¬ 
ments, or charges herein provided for to he paid by him within 
the time herein provided for. or in case of the sale or forfeiture 
of said demised real property, or any part thereof or of any 
building or improvement thereon, during said demised term, 
for the nonpayment of any tax. rate, assessment, lien, or other 
legal charge, or in case the said Lessee shall fail to keep insured 
any building or other improvement which may at any time 
hereafter be situated upon said real property, or is now situ¬ 
ated thereon as herein provided for. or shall fail or neglect 
to expend insurance money as herein provided for. or shall fail 
to rebuild as herein provided for. or if he shall fail to carry out. 
perform, and keep any of the covenants of this lease, by him 
herein agreed to be kept, performed, and carried out. then in 
any or either of such events, it shall be and may be lawful 
for said Lessors, at or after the expiration of ninety (90) days’ 
notice in writing given to said Lessee, to declare said demised 
term ended, and said lease terminated, and to reenter into and 
upon said demised real property and premises and the Build¬ 
ings and improvements situated thereon, or any part thereof, 
either with or without process of law. and the said lessee hereby 
waives any demand for the possession of the said real property 
and premises, and of any and all buildings and improvements 
situated thereon, and the said Lessee expressly covenants and 
agrees that upon the termination of said demised term at such 
election of said Lessors, or in any other way he, the said 
Lessee, will surrender and deliver up said demised real prop¬ 
erty and the buildings and improvements thereon, peaceably 
to said Lessors, their agents, or attorneys, immediately upon 
the termination of said demised term, and if said Lessee, his 
agent, or tenants, shall hold the said premises or the buildings 
or improvements thereon one day after the same should be 
surrendered, according to the terms of this lease, he shall be 
deemed guilty of the unlawful detainer of the said real prop¬ 
erty and the buildings and improvements thereon under the 
Statute, and shall be subject to eviction and removal. 

Fifteenth: It is further covenanted and agreed by and be¬ 
tween the parties hereto, that in the event of the termination 
of this lease at any time prior to the expiration of said term of 
One Thousand One Hundred and Eighty Seven (1,187) 
21 months, for or on account of the breach upon the part 
of said Lessee, of any of the covenants, promises, and 
agreements herein contained and agreed by said Lessee, to be 
kept and performed by him, then in such case all buildings, 
improvements, and fixtures, safe and safe deposit vaults, then 
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situated on said demised real property, shall remain on said 
real property and become a part thereof, and become the 
property of said Lessors, and no compensation therefor shall 
be claimed by or allowed to said Lessee or paid to said Lessee. 

Sixteenth: It is mutually covenanted and agreed by and 
between the parties hereto that the various rights, powers, 
options, elections, appointments, and remedies of the said 
Lessors contained and set forth in this lease, shall be construed 
as cumulative, and no one of them as exclusive of the other, 
or exclusive of any rights or priorities allowed by law. 

And it is further understood and agreed by and between the 
parties hereto, that the right given in this lease to the Lessors 
to collect the rent that amy become due under the terms of 
this lease, by any proceedings, under the same, or the right 
to collect any additional rent, money, or payment to become 
due under the terms of this lease by any proceedings under 
the same, or the right herein given to the Lessors to enforce 
any of the terms, and provisions of this lease, shall in no way 
affect the right of such Lessors to declare this lease and the 
terms hereby created ended, as herein provided, when default 
is made in the payment of any of said rent, or when default is 
made by the said Lessee in any of the terms, covenants, prom¬ 
ises. or provisions of this lease, by him, herein agreed to be 
kept and performed. 

Eighteenth: And it is hereby further covenanted and agreed 
by and between the parties hereto that in case the said Lessors 
shall without any fault upon their part be made parties to 
any litigation commenced by or against the said Lessee, then 
in that event, the said Lessee shall pay all costs and reasonable 
attorney’s fees incurred by or against the said Lessors on ac¬ 
count of such litigation, and the said Lessee shall and will 
also pay all costs and reasonable attorney's fees incurred by 
the said Lessors in enforcing the covenants, agreements, and 
terms of this lease, and that all such costs and attorney’s fees, 
if paid by said Lessors, and the rent reserved in this lease and 
all taxes, assessments, and charges herein provided for. and the 
payment of all money to be made to the said Lessors under 
the provisions of this lease, shall be and they are hereby 
declared to be at all times during the terms of this lease a first 
lien upon all buildings and improvements situated upon the 
said demised real property and upon the leasehold estate 
hereby created. 

Nineteenth: It is further covenanted and agreed by and 
between the parties hereto that no waiver of any breach 
22 of any of the covenants, promises, or agreements con- 
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tained in this lease shall be construed to be a waiver of 
any succeeding breach of the same covenant, promise, or 
agreement: 

^ Twentieth: It is further understood and agreed by and be¬ 
tween the parties hereto that at the time of the expiration of 
the term of this lease or the sooner termination thereof, any 
and all buildings and any and all improvements of every kind 
and nature that are then situated or standing upon or con¬ 
nected with the said real property hereby leased, including any 
and all safe and safe deposit vaults, shall remain on said real 
property and premises and become the absolute property of 
the said Lessors without expense or cost to them, and said 
Lessee will then and there immediately surrender, yield up, 
and deliver to said Lessors the possession of all the said real 
property, together with the buildings and improvements there¬ 
on and appurtenances thereunto belonging, in as good condi¬ 
tion. as when the same were entered upon by said Lessee and 
finished, constructed, and completed; ordinary wear and tear, 
depreciation, and decay excepted, it being expressly understood 
and agreed by and between the parties hereto and it is a con¬ 
dition of this lease, that all buildings, improvements, and fix¬ 
tures. and safe deposit vaults situated upon the said real prop¬ 
erty at the time of the expiration or sooner termination of said 
demised term, shall revert to and become the exclusive prop¬ 
erty of and be vested in said Lessors, without any declaration 
or conveyance from the said Lessee to the said Lessors and 
without cost or expense to said Lessors, and without compen¬ 
sation therefor or for the value thereof from said Lessors to 
said Lessee; and it is further convenated and agreed by and 
between the parties hereto; that said Lessors shall at the time 
of the construction of any building or improvement upon said 
real property, and at all times have free and unobstructed 
access to all accounts, bids, and receipts having to do with said 
construction and the expenses and costs of any and all build¬ 
ings and improvements and safe and deposit vaults to be here¬ 
after constructed and erected on said real property during the 
term of this lease, and that all such information shall be given 
to said Lessors by said Lessee upon request therefor by said 
Lessors; 

Twenty-first: It is further convenantcd and agreed by and 
between the parties heretow that each and all of the terms, con¬ 
ditions. covenants, and provisions contained in this lease shall 
extend to and inure to the benefit of and be binding upon the 
executors, administrators, heirs, legal representatives, assigns, 
and successors of the parties hereto. 
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Twenty-second: It is further covenanted and agreed by and 
between the parties hereto, that within sixty (60) days after 
the time of the execution of this lease, the said Lessee 
23 shall execute and deliver to the said Lessors a bond in 
the sum of Twenty five Thousand ($25,000.00) Dollars 
with sufficient sureties, satisfactory to and to be approved by 
said Lessors, conditioned that the said Lessee shall on or be¬ 
fore the 1st day of November A. D. 1916 construct and com¬ 
plete upon the real property herein described the building and 
improvements herein provided for, and that he shall pay as 
provided in this lease all rent to become due up to the time of 
the completion of said building and permission is hereby 
granted by said Lessors to said Lessee to tear down and re¬ 
move the three story building now standing upon said real 
property, but at the cost and expense of said Lessee and with¬ 
out cost or expense to said Lessors; and it is further expressly 
understood and agreed between the parties hereto that this 
permission herein granted is subject to all the rights, interests, 
and claims of any and all tenants occupying offices or stores 
or rooms in said building at the time of the commencement 
of the destruction and removal of said building, and the ad¬ 
justment and settlement with the said tenants of all such 
claims, rights, and interests are hereby assumed by said Lessee; 
and said Lessee further covenants and agrees to and with said 
Lessor that said Lessee will at his own cost and expense and 
without cost or expense to said Lessors make good to said 
Lessors any liability, injury, or damage which said Lessors may 
incur or sustain by reason of the mutilation or injury to any 
adjoining building or to any adjoining portion of any building 
lying Northerly of that portion of said three story frame build¬ 
ing which now stands on the real property herein described, 
and said Lessee hereby agrees at his own cost and expense and 
without cost or expense to said Lessors to fully repair and re¬ 
store said injured building or any portion thereof, and the 
faithful performance of all of said covenants, and obligations 
by the said Lessee, shall be covered and provided for in the 
said bond hereinabove referred to, and said bond shall be made, 
executed, and conditioned upon the faithful performance by 
said Lessee of each and all of the said covenants and agree¬ 
ments herein specified appertaining to the tearing down and 
removal of the said three story building now standing upon 
said real property herein described. 

Twenty-third: It is further covenanted and agreed by and 
between the parties hereto that prior to the commencement of 
the erection of the building upon said firstly described real 
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property as provided in paragraph fourth (4) hereinabove, 
the Lessee will deliver to the Lessors personally, or at the place 
where the rent is then payable, a bond in the sum of one-half 
(Mi) of the cost of said proposed building with sufficient surety 
satisfactory to and to be approved by said Lessors conditioned 
that said building shall be erected and completed free and clear 
from all mechanics’ liens. 

24 It is hereby stipulated that the following surety com¬ 
panies. Empire State Surety Co.. American Surety Co., 
Pacific Co.. Maryland Casualty Co.. L’nited States Casualty 
Co., of New York, and United States Fidelity and Guaranty 
Co., shall be and are conclusively deemed sufficient and satis¬ 
factory to the Lessors and any bond given by either or any 
of said companies will be approved by said Lessors. In lieu 
of said bond, it is agreed that Lessee may deposit in the first 
National Bank of Oakland, cash to the amount of one half 
(Mi) the cost of the said proposed building, the same to be 
deposited for the same purposes that said bond is given. 

Twenty-fourth: It is further covenanted and agreed by and 
between the parties hereto that in case the present sewer pipes 
or sewerage system connected with said three story frame build¬ 
ing now standing on the real property herein described, now 
constructed and in operation, shall be clogged up. interfered 
with, or disturbed by the construction of any building or im¬ 
provement hereinafter at any time during the term of this 
lease to be constructed or erected on the real property hereby 
leased or by any excavation or basement hereafter to be made 
on or in said real property hereby leased, the said Lessee will 
at his own cost and without cost to said Lessors, repair, recon¬ 
struct. connect, and complete said sewer pipe and said sewer¬ 
age system and place the same in such condition as not to 
interfere with the condition and use of the same as now in 
operation and will during the entire term of this lease keep 
the same in good condition and repairs at his own cost and 
without cost or expense to said Lessors. 

Twenty-fifth: It is further understood and agreed by and 
between the parties hereto, that this lease shall be executed 
by the respective parties hereto and accepted by the said 
Lessee, expressly subject to all rights of the public to any 
portion of the real property hereinabove described and to all 
the rights, claims, and privileges of any and all tenants, now 
occupying any portion of the real property and premises herein 
described, by virtue of verbal or written leases or other permis¬ 
sion heretofore given by said Lessors, or by any other person 
and said Lessee agrees to respect all such rights, claims, and 
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privileges, and to at his option acquire the same and to obtain 
the right to and possession of all such leases, rights, claims, 
and privileges on said portions of said real property and prem¬ 
ises, by means satisfactory to said tenants and to each of them, 
and at his own cost and expense and without cost or expense 
to said Lessors. 

Twenty-sixth: It is further covenanted and agreed between 
the parties hereto that time is of the essence of this agreement. 

In witness whereof, the Lessor, a corporation, has caused this 
lease to be executed and its corporate name and seal to 
25 be attached hereto by its president and secretary there¬ 
unto duly authorized by a resolution of its board of 
directors, and the individual Lessor and Lessee have hereunto 
set their hands and executed this lease, the day and year first 
above written. In Duplicate. 

H. C. Morris Co., 

By H. C. Morris. 

President. 

[corporate seal] By H. S. Morris. 

Secretary. 

A. H. Lent, 

M. T. Minney. 

State of California. 

County of Alameda, ss. 

On this ISth day of October in the year of our Lord nine¬ 
teen hundred and eleven, before me, H. L. Breed, a Notary 
Public in and for the County of Alameda. State of California, 
residing therein, duly commissioned and sworn, personally ap¬ 
peared H. C. Morris and H. S. Morris, known to me to be the 
President and Secretary, respectively, of H. C. Morris Co., the 
corporation that executed the within instrument and acknowl¬ 
edged to me that such corporation executed the same. 

Witness my hand and Official Seal, the day and year in this 
certificate first above written. 

[notarial seal] H. L. Breed, 

Notary Public in and for the 
County of Alameda, California. 

State of California, 

County of Alameda, ss. 

On this ISth day of October in the year Nineteen hundred 
and eleven, before me, H. L. Breed, a Notary Public in and 
for the County of Alameda, State of California, residing 
therein, duly commissioned and sworn, personally appeared 
A. H. Lent and M. T. Minney, known to me to be the persons 
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described in and whose names are subscribed to the within in¬ 
strument and they acknowledged to me that they executed 
the same. 

Witness my hand official seal. 

[notarial seal] H. L. Breed, 

Notary Public in and for said 
County of Alameda, California. 

My commission expires February 6. 1916. 

Feby. 14th. 1912. 

In lieu of the twenty five thousand dollar bond specified in 
the foregoing agreement we have this day accepted a check 
duly certified in the sum of twenty five thousand dollars, and 
the same has been placed in escrow in the First National Bank 
of Oakland. 

H. C. Morris Co., 

H. C. Morris, 

Pres’t. 

[ CORPORATE SEAL] H. S. MORRIS, 

Secty. 

Al H. Lent. 

State of California, 

County of Alaineda, ss. 

On this 14th day of February, One Thousand Nine Hundred 
and twelve, before me J. P. Shaw, a Notary Public in and 
for said County of Alameda. State of California, residing 
26 therein, duly commissioned and sworn, personally ap¬ 
peared H. C. Morris, known to me to be the President 
cf the Corporation that executed the within instrument and 
acknowledged to me that such Corporation executed the same. 

In witness whereof. I have hereunto set my hand and affixed 
my official seal at my office in the County of Alameda, State of 
California, the day and year in this certificate first above 
written. 

[NOTARIAL SEAL.] J. P. SHAW, 

Notary Public in and for said 
County of Alameda, State of California. 

State of California. 

County of Alameda, ss. 

On this 14th day of February in the year of our Lord One 
Thousand Nine Hundred and twelve, before me, J. P. Shaw, 
a Notary Public in and for the County of Alameda, State of 
California, residing therein, duly commissioned and sworn, per¬ 
sonally appeared Al. H. Lent, known to me to be the person 
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described in and whose name is subscribed to the within instru¬ 
ment and acknowledged to me that he executed the same. 

In witness whereof. I have hereunto set my hand and affixed 
my official seal, at my office in the City of Oakland, County 
of Alameda, State of California, the day and year in this certifi¬ 
cate first above w’ritten. 

[notarial seal] J. P. Shaw, 

Notary Public in and for said 
County of Alameda, State of California. 
State of California, 

County of Alameda, ss. 

On this 16th day of February in the year of our Lord One 
Thousand Nine Hundred and Twelve before me. J. B. John, 
a Notary Public in and for the County of Alameda. State of 
California, residing therein, duly commissioned and sworn, per¬ 
sonally appeared H. C. Morris and H. S. Morris, known to 
me to be the President and Secretary of the Corporation that 
executed the within instrument and acknowledged to me that 
such corporation executed the same. 

In witness whereof. I have hereunto set my hand and affixed 
my official seal, at my office in the County of Alameda, State 
of California, the day and year in this certificate first above 
written. 

[notarial seal] J. B. John. 

Notary Public in and for the County of 

Alameda, State of California. 

Recorded at request of the Leckie Abraham Title Co. at 55 
min. past 11 A. M., Feb. 17. 1912. 0-53185. S.50. D. W. C. 
BK. J. H.H. DOC. 0. C. B. 

G. W. Bacon. 

County Recorder. 

27 United States Board of Tax Appeals 

Al H. Lent, petitioner v. Commissioner of Internal 

Revenue, respondent 

Docket No. 952S8 

W. P. Barlow, C. P. A., for the petitioner. Harry R. Hor- 
row’. Esq., for the respondent. 

Memorandum opinion 

Van Fossan: The respondent determined a deficiency in in¬ 
come tax of S957.08 and a penalty of 8239.27 for the year 1934 


24 1 GUY T. HELVERING VS. AL H. LENT 

consequent on his ruling that income was received by peti¬ 
tioner when a lease was canceled and possession was had of a 
building erected on the leased premises. The case "was sub¬ 
mitted on the following stipulated facts: 

During the year 1909 petitioner acquired a one-half interest 
in certain real estate located at Sixteenth Street and Broad¬ 
way Street, in Oakland. California, improved by a three-story 
building containing offices and a store. On October IS 1 , 
2 $ 1911. petitioner and H. C. Morris Co. as equal co-owners 

leased said property to M. T. Minney upon the terms 
and conditions set forth in that certain indenture dated Octo¬ 
ber IS. 1911. entered into between H. C. Morris Co., a Cali¬ 
fornia corporation, and petitioner, lessors and M. T. Minney, 
lessee. M. T. Minney immediately thereafter assigned said 
lease to the Federal Realty Co., a corporation. 

The Building then located on the premises was torn down 
by the Federal Realty Co., and said corporation erected on 
said premises a fourteen-story building, the construction of 
which was completed in 1914. Said building had an estimated 
life of 6673 years from the date of its completion. 

Said lease remained in full force and effect until April 17, 
1934. when by decree of Superior Court of the State of Cali¬ 
fornia in and for the County of Alameda upon default in the 
performing of the terms and conditions of said lease, petitioner 
and H. C. Morris Co., canceled the lease and repossessed the 
real property and the improvements located thereon. There¬ 
after neither lessee nor his assignee had any further right, title, or 
interest therein. 

Petitioner did not sell, transfer, or assign his interest in the 
fee simple ownership of said real estate during the calendar 
year 1934. 

Petitioner did not file a Federal income tax return for the 
year 1934 as his gross income, exclusive of any alleged gain on 
' the repossession of the building, was only SI,345.96 
29 The question presented by the above facts has been 
ruled adversely to respondent in numerous cases, fol¬ 
lowing M. E. Blatt Co. v. United States. 305 U. S. 267; Merkra 
Holding Co.. 39 B. T. A. 117; Cleveland Trust Co., Trustee, 
Edith K. Timken, et al.. 39 B. T. A. 113. These cases are 
controlling and require a decision in favor of petitioner. 
There is no evidence in the lease of an intention that the value 
of the building was to constitute additional rent. See M. E. 
Blatt Co. v. United States, supra. 

Decision will be entered for the petitioner. 

Enter: 

Entered Oct. 27,1939. 
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30 United States Board of Tax Appeals, 

Washington 

Docket No. 9528S 

Al H. Lent, petitioner 
v. 

Commissioner of Internal Revenue, respondent 

Decision 

Pursuant to the determination of the Board, as set forth in 
its Memorandum Opinion entered October 27,1939. it is ordered 
and decided that there is no deficiency in income tax for the 
year 1934. 

Enter: 

Entered Oct. 27, 1939. 

[seal] (S) Ernest H. Van Fossan, 

Member. 

31 In the United States Court of Appeals for the 

District of Columbia 

B. T. A. No. 952S8 

Guy T. Helvering, Commissioner of Internal Revenue, 

PETITIONER ON REVIEW 
V. 

Al H. Lent, respondent on review 

Petition for review and assignments of error 

To the Honorable Judges of the United States Court of 
Appeals for the District of Columbia: 

Now comes the Commissioner of Internal Revenue, by his 
attorneys, Samuel O. Clark, Jr„ Assistant Attorney General, 
J. P. Wenchel, Chief Counsel, Bureau of Internal Revenue, 
and Irving M. Tullar, Special Attorney, Bureau of Internal 
Revenue, and respectfully shows: 

I 

JURISDICTION 

The petitioner on review is the duly appointed, qualified, 
and acting Commissioner of Internal Revenue, hereinafter 
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referred to as the Commissioner, holding his office by virtue 
of the laws of the United States. 

The respondent on review, A1 H. Lent (hereinafter re¬ 
ferred to as the taxpayer), is an individual residing at 

32 ' Capitola, California. The taxpayer filed no income tax 

return for the year 1934. In accordance with the pro¬ 
visions of section 1141 (b) (1) of the Internal Revenue Code, 
the prior decision of the United States Board of Tax Appeals 
shall be reviewed by the United States Court of Appeals for 
the District of Columbia. 

The Commissioner filed this petition pursuant to the 
provisions of sections 1001, 1002, and 1003 of the Revenue 
Act of 1926. as amended by section 603 of the Revenue Act 
of 192S. as amended by section 1101 of the Revenue Act of 
1932. as amended by section 519 of the Revenue Act of 1934. 

II 

PRIOR PROCEEDINGS 

On June 9, 193S. the Commissioner determined a deficiency 
in income tax of S957.0S and a 25 percent delinquency penalty 
of 8239.27 for the taxable year ended December 31. 1934. and 
sent to the taxpayer by registered mail a notice of said deficiency 
and penalty in accordance with the provisions of section 
272 (a) of the Revenue Act of 1934. Thereafter and on 
August 31. 193S, the taxpayer filed an appeal from the said 
determination of the Commissioner with the United States 
Board of Tax Appeals. The case was duly tried to the United 
States Board of Tax Appeals on October 2. 1939. and on 
October 27. 1939, the Board entered its memorandum opinion 
pursuant to which opinion, it entered its decision on the same 
date wherein and whereby it was ordered and decided that 
there is no deficiency in income tax for the year 1934. 

33 III 

NATURE OF CONTROVERSY 

During the year 1909, the taxpayer acquired a one-half in¬ 
terest in certain real estate located in Oakland. California, im¬ 
proved by a three-story building. On October IS, 1911, the 
taxpayer and H. C. Morris Company as equal co-owners leased 
the said property to M. T. Minney for a period of ninety-nine 
years. The said M. T. Minney immediately thereafter as¬ 
signed the said lease to the Federal Realty Company. The 
building then located upon the premises was torn down by the 
Federal Realty Company and that corporation erected a 14- 
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story building thereon, which was completed in 1914. The 
said lease remained in full force and effect until April 17, 1934 
when by decree of the Superior Court of the State of Cali¬ 
fornia. in and for the County of Alameda, upon default in the 
performance of the terms and conditions of the said lease, 
cancelled the lease and the real property and improvements 
thereon were repossessed by the taxpayer and H. C. Morris 
Company. In his notice of deficiency, the Commissioner de¬ 
termined that the value of the building at the time of repos¬ 
session in 1934 was $35,000.00 and included in the taxable 
income of the taxpayer $17,500.00 representing his one-half 
interest therein. The United States Board of Tax Appeals 
reversed the Commissioner's determination and held that the 
taxpayer derived no taxable income in 1934 as the result of 
the repossession by the taxpayer of the leased premises to¬ 
gether with the improvements thereon. 

IV 

ASSIGNMENTS OF ERROR 

The Commissioner avers that in the record and proceeding 
before the Board of Tax Appeals and in the opinion and 
34 final decision rendered and entered by the Board of 
Tax Appeals, manifest error occurred and intervened 
to the prejudice of the Commissioner who now assigns the 
following errors and each of them, which he avers occurred in 
said record, proceeding, opinion, and final decision so rendered 
and entered by the Board of Tax Appeals: 

1. The Board of Tax Appeals erred in holding and deciding 
that there is no deficiency in income tax for the year 1934. 

2. The Board of Tax Appeals erred in holding and deciding 
that the termination of the lease and the resulting forfeiture 
of the premises to the taxpayer did not result in the derivation 
by the taxpayer of taxable income as the result of his acquisi¬ 
tion of the building erected by the lessee upon the leased 
premises. 

3. The Board of Tax Appeals erred in failing to hold and 
decide that the termination of the lease and the forfeiture of 
the premises resulted in the derivation by the taxpayer of 
taxable income in the amount of $17,500.00 as the result of his 
acquisition of the building erected by the lessee upon the leased 
premises. 

4. The Board of Tax Appeals erred in that its decision is 
not supported by the evidence and is contrary to law. 

Wherefore, the Commissioner petitions that the decision of 
the Board of Tax Appeals be reviewed by the United States 
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Court of Appeals for the District of Columbia, that a tran¬ 
script of the record be prepared in accordance with law and 
with the rules of said Court and transmitted to the 
35 Clerk of said Court for filing, and that appropriate action 
be taken to the end that the errors complained of may 
be reviewed by said Court. 


Assistant Attorney General 
(Signed) J. P. Wenchel, 

R.L.W. 


J. P. Wenchel, 

Chief Counsel, 
Bureau of Internal Revenue. 


Of Counsel: 

Irving M. Tullar, 

Special Attorney, 

Bureau of Internal Revenue. 


IMT:pp 1-18-40. 


36 United States of America, 

District of Columbia, ss. 

Irving M. Tullar, being duly sworn, says that he is a Special 
Attorney in the Bureau of Internal Revenue and as such is 
duly authorized to verify the foregoing petition for review; 
that he has read said petition and is familiar with the contents 
thereof; that said petition is true of his own knowledge ex¬ 
cept as to the matters therein alleged on information and 
belief, and as to those matters he believes it to be true. 


(Sgnd.) Irving M. Tuller, 

Special Attorney, 
Bureau of Internal Revenue. 


Sworn and subscribed to before me this 18th day of January 
1940. 


(Sgnd.) George W. Kreis, 

Notary Public. 


My commission expires Nov. 15, 1942. 
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37 In the United States Court of Appeals for the District of 

Columbia 

B. T. A. Docket No. 95288 

Guy T. Helvering, Commissioner of Internal Revenue, 

PETITIONER ON REVIEW 

V. 

Al H. Lent, respondent on review 

Notice of filing petition for review 

To Mr. Al H. Lent, Capitola, California. 

You are hereby notified that the Commissioner of Internal 
Revenue did, on the 19th day of January 1940, file with the 
Clerk of the United States Board of Tax Appeals, at Wash¬ 
ington, D. C., a petition for review by the United States Court 
of Appeals for the District of Columbia, of the decision of 
the Board heretofore rendered in the above-entitled case. A 
copy of the petition for review and the assignments of error 
as filed is hereto attached and served upon you. 

Dated this 19th day of January 1940. 

(Signed) J. P. Wenchel, 

(R. L. W.) 

J. P. Wenchel, 

Chief Counsel, 

Bureau of Internal Revenue. 

Personal service of the above and foregoing notice, together 
with a copy of the petition for review and assignments of 
error mentioned therein, is hereby acknowledged this 24th day 
of January 1940. 

Al H. Lent, 
Respondent on Review. 

IMTcal. 

1/18/40. 
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38 In the United States Court of Appeals for the District 

of Columbia 

B. T. A. Docket No. 95288 

Guy T. Helvering, Commissioner of Internal Revenue, 

PETITIONER ON REVIEW 

V. 

Al H. Lent, respondent on review 

Designation of contents of record on review 

To the Clerk of the United States Board of Tax Appeals: 

Now comes Guy T. Helvering. Commissioner of Internal 
Revenue, the petitioner on review herein, by and through his 
attorneys. Samuel 0. Clark. Jr.. Assistant Attorney General, 
and J. P. Wenchel. Chief Counsel. Bureau of Internal Revenue, 
and for the purpose of the review which he. said petitioner on 
review, has heretofore taken to the United States Court of 
Appeals for the District of Columbia, hereby designates for 
inclusion in the record on review, the following: 

1. Docket entries of the proceedings before the Board. 

2. Pleadings before the Board: 

(a) Petition, including annexed copy of deficiency 

notice. 

(b) Answer. 

3. Stipulation of facts. 

4. Memorandum opinion entered October 27, 1939. 

5. Decision entered October 27, 1939. 

6. Petition for review, together with proof of service of 
notice of filing petition for review and of service of a copy of 
petition for review. 

7. This designation of contents of record on review. 
Wherefore, it is requested that a copy of the record as above 

designated be prepared and transmitted to the United States 
Court of Appeals for the District of Columbia in accordance 
with the rules of said Court. 

Samuel 0. Clark, 

Assistant Attorney General. 
(Signed) J. P. Wenchel, 

(S) J. P. Wenchel. 

Chief Counsel, 

Bureau of Internal Revenue. 

R. I. W. 
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Service of a copy of the within designation of contents of 
record on review is hereby admitted this 24 day of February 


1940. 


A. H. Lent, 
Respondent on Review. 


39 United States Board of Tax Appeals, 

Washington 

Docket No. 952SS 

Commissioner of Internal Revenue, petitioner 

v. 

Al H. Lent, respondent 
Certificate 

I, B. D. Gamble, clerk of the U. S. Board of Tax Appeals, do 
hereby certify that the foregoing pages, 1 to 3S. inclusive, con¬ 
tain and are a true copy of the transcript of record, papers, 
and proceedings on file and of record in my office as called 
for by the Praecipe in the appeal (or appeals) as above num¬ 
bered and entitled. 

In testimony whereof, I hereunto set my hand and affix the 
seal of the United States Board of Tax Appeals, at Washing¬ 
ton, in the District of Columbia, this 4th day of March. 
1940. 

[seal] B. D. Gamble, 

Clerk, United States Board of Tax Appeals. 


40 United States Board of Tax Appeals 

Docket No. 952SS 

Commissioner of Internal Revenue, petitioner 

v. 

Al H. Lent, respondent 
Order enlarging time 

For cause appearing of record, it is ordered that the time 
for transmission and delivery of the record sur petition for 
review of the above entitled proceeding in the United States 
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Court of Appeals for the District of Columbia, be and it hereby 
is extended to March 9,1940. 


(Signed) C. R. Arundell, 

Member. 


Dated Washington, D. C., February 27, 1940. 

lj. , 

Now, Mar. 4, 1940, the foregoing is certified from the record 
as a true copy. 


B. D. Gamble, 

Clerk, U. S. Board of Tax Appeals. 


[Endorsement on cover:] No. 7020. Helvering Petitioner, 
vs. Lent. United States Court of Appeals for the District of 
Columbia. Filed Mar. 5, 1940. Joseph W. Stewart, Clerk. 
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In the United States Court of Appeals for the 
District of Columbia 

January Term, 1940 


No. 7620 

Guy T. Helvering, Commissioner of Internal Revenue, 

PETITIONER 

V. 

Al H. Lent, respondent 


ON PETITION FOR REVIEW OF THE DECISION OF THE UNITED 
STATES BOARD OF TAX APPEALS 


BRIEF FOR THE PETITIONER 


opinion below 

The only previous opinion in this case is that of the Board 
of Tax Appeals (R. 23-24), which is unreported. 

JURISDICTION 

This appeal involves income taxes in the amount of $957.08 
and penalties in the amount of $239.27, and is taken from the 
decision of the Board of Tax Appeals entered October 27, 
1939. (R. 25.) The case is brought to this Court in accord¬ 

ance with the provisions of Section 1141 (b) (1) and Section 
1142 of the Internal Revenue Code by a petition for review 
filed January 19. 1940. (R. 29.) 

question presented 

Whether the taxpayer, as one of the lessors of real estate, 
derived income in the year of termination of the lease in the 
amount of the value at that time of the building erected by 
the lessee and forfeited by termination. 

(l) 
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STATUTE AND REGULATIONS INVOLVED 

Revenue Act of 1934. c. 277. 48 Stat. 680: 

Sec. 22. Gross income. 

(a) General Definition .—“Gross income” includes 
i gains, profits, and income derived from salaries, wages. 

or compensation for personal service, of whatever kind 
and in whatever form paid, or from professions, voca¬ 
tions. trades, businesses, commerce, or sales, or dealings 
in property, whether real or personal, growing out of 
the ownership or use of or interest in such property; 
also from interest, rent, dividends, securities, or the 
transaction of any business carried on for gain or profit, 
or gains or profits and income derived from any source 
whatever. * * * (U. S. C.. Title 26. Sec. 22.) 

Treasury Regulations S6. promulgated under the Revenue 
Act of 1934: 

Art. 22 (a)-13. Improvements by lessees .—If build¬ 
ings are erected or improvements made by a lessee and 
such buildings or improvements immediately become 
the property of the lessor, as. for instance, if they are 
not subject to removal by the lessee, the lessor may at 
his option report the income therefrom upon any one 
of the following bases: 

***** 

(b) The lessor may report as income at the time 
when such buildings or improvements are completed 
the fair market value of such buildings or improve¬ 
ments subject to the lease. 

(c) The lessor may spread over the life of the lease 
the estimated depreciated value of such buildings or 
improvements at the expiration of the lease and report 
as income for each year of the lease an aliquot part 
thereof. 

Except in cases where the lessor has reported income 
upon basis (a), if the lease is terminated so that the 
lessor comes into possession or control of the property 
prior to the time originally fixed for the expiration of 
the lease, the lessor shall report income for the year in 
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which the lease is so terminated to the extent that the 
value of such buildings or improvements when he be¬ 
comes entitled to such possession exceeds the amount 
already reported as income on account of the erection 
of such buildings or improvements. No appreciation 
in value due to causes other than the termination of the 
lease shall be included. 

***** 


STATEMENT 

The facts as found by the Board of Tax Appeals are as 
follows: 

During the year 1909 taxpayer acquired a one-half interest 
in certain real estate located at Sixteenth Street and Broad¬ 
way Street, in Oakland, California, improved by a three-story 
building containing offices and a store. On October 18, 1911, 
taxpayer and H. C. Morris Company, as equal co-owners, 
leased the property to M. T. Minney upon the terms and con¬ 
ditions set forth in an indenture dated October 18. 1911. en¬ 
tered into between H. C. Morris Company, a California 
corporation, and taxpayer, lessors, and M. T. Minney. lessee. 
M. T. Minney immediately thereafter assigned the lease to the 
Federal Realty Company, a corporation. (R. 24.) 

The building then located on the premises was torn down 
by the Federal Realty Company, and that corporation erected 
a fourteen-story building on the premises, the construction of 
which was completed in 1914. The building had an estimated 
life of 66 2/3 years from the date of completion. (R. 24.) 

The lease remained in full force and effect until April 17, 
1934, when by decree of Superior Court of the State of Cali¬ 
fornia in and for the County of Alameda upon default in the 
performing of the terms and conditions of the lease, taxpayer 
and H. C. Morris Company canceled the lease and repossessed 
the real property and the improvements located thereon. 
Thereafter neither lessee nor his assignee had any further 
right, title, or interest therein. (R. 24.) 

Taxpayer did not sell, transfer, or assign his interest in the 
fee simple ownership of the real estate during the calendar 
year 1934. (R. 24.) 
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Taxpayer did not file a federal income tax return for the 
year 1934 as his gross income, exclusive of any alleged gain on 
the repossession of the building, was only Sl.345.96. (R. 24.) 

STATEMENT OF POINTS TO BE URGED 

The United States Board of Tax Appeals erred: 

1. In holding and deciding that there was no deficiency in 
income taxes for the year 1934. 

2. In failing to hold and decide that there was a deficiency 
in income taxes for the year 1934 in the amount of $957.08, 
together with penalties of S239.27. 

3. In holding and deciding that the termination and cancel¬ 
lation of the lease did not result in the derivation by the tax¬ 
payer of taxable income as the result of its acquisition of the 
building erected by the lessee upon the leased premises. 

4. In failing to hold and decide that the termination and 
cancellation of the lease resulted in the derivation by the tax¬ 
payer of taxable income as the result of its acquisition of the 
building erected by the lessee upon the leased premises. 

5. In that its decision is not supported by the evidence and 
is contrary to law. 

ARGUMENT 

The facts in the instant case are substantially identical with 

those in Helvering v. Bruun and the Board’s decision in 

favor of the taxpayer must be reversed 

In its memorandum opinion (R. 23-24) the Board of Tax 
Appeals pointed out that the basic issue had previously been 
decided by it on the basis of the holding of the Supreme Court 
in M. E. Blatt Co. v. United States, 305 U. S. 267, and that the 
latter case required that no income was realized on the termi¬ 
nation of the lease. Since the Board’s action in the instant 
case, the Supreme Court has decided Helvering v. Bruun, 309 
U. S. 461. which was subsequently followed in Helvering v. 
Center Investment Co., decided April 22, 1940, not officially 
reported but found in 1940 Prentice-Hall, Vol. 4, 62,030; and 
Helvering v. Wood , 309 U. S. 344. In the Bruun case, as here, 
the lessee had erected a building during the period of the 
lease. Subsequently the lease was terminated upon default 
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in the performance of the terms and conditions by the lessee 
and the lessor regained possession of the land and building. 
Having distinguished its earlier opinion in the Blatt case the 
Supreme Court held that the Commissioner correctly assessed 
the lessor with gain to the extent of the value of the building 
in the year of forfeiture of the lease. The Bruun case is there¬ 
fore controlling here and the decision of the Board of Tax 
Appeals must be reversed. 

CONCLUSION 

The decision of the Board of Tax Appeals is wrong and 
should be reversed with instructions to redetermine taxpayer’s 
liability on the basis of including in his income' his propor¬ 
tionate share of the value of the building at the date of termi¬ 
nation as determined by the Commissioner. 

Respectfully submitted, 

Samuel 0. Clark. Jr.. 

Assistant Attorney General. 

Sewall Key, 

John J. Pringle, Jr., 

Special Assistants to the Attorney General. 

August, 1940. 
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